THE ETHICS OF PUBLIC SECTOR DECISION MAKING
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In the BBC'’s political satire Yes, Minister, Jim Hacker’s Principal Private Secretary,
Bernard, once challenged Sir Humphrey Appleby with a relatively simple and self-evident
proposition: “surely the citizens of a democracy have a right to know”. The rebuff was swift and
pointed. “No. They have a right to be ignorant. Knowledge only means complicity in guilt;

ignorance has a certain dignity.”

Obfuscation may be dishonourable, but it remains a core and prized political skill. In the
service of the public, government employees inevitably will be involved — usually by direction —
in all sorts of recommendations, reports, studies, policy implementation and general paperwork
that may or may not serve the public interest or rationalise political choices. Public sector
administration is a complex beast and what constitutes the public interest is nuanced, potentially
vague and frequently viewpoint-dependent. However, what constitutes the public interest to
one species of public sector employee, the government lawyer, in many respects is not

remotely vague. And, coincidentally, it has a certain dignity.

Whether or not the citizens of democracy know what occurs behind the scenes of public
administration, the participants in that administration certainly do know. One matter the paper
addresses is, whistle blower legislation aside, what can and must government lawyers do with

what they do know when public administration departs from appropriate standards.

In theory, the ethical obligations of all lawyers are the same. However, the nature and
circumstances of a lawyer’s client affect the nature of his or her obligations. In this sense, the
ethical obligations of government lawyers are different to private sector lawyers because

government lawyers help governments to identify and exercise their considerable powers.

This paper considers some ethical issues arising from the exercise of public power and
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the role of public sector lawyers in the wider preservation of the rule of law.

The paper will first consider the nature and extent of government power and some
restrictions on its exercise. This will identify some particular challenges to fundamental legal
principles that arise from the reach of the modern administrative state. It will then consider how
government lawyers, as essentially the first check on government power, must discharge their
legal and ethical obligations in this context. It will argue that government lawyers have a special
responsibility to protect the rule of law from inadvertent erosion by the relentless expansion of

public power and the regulatory state.
THE RULE OF LAW
The rule of law is the condition necessary to prevent the exercise of arbitrary power.

It is fashionable to attribute the foundation of the rule of law to the Magna Carta; Lord
Coke was an influential exponent of this school of thought®>. Despite this, it was clear long
before the Magna Carta that Kings ruled by laws and were subject to legal constraints that
protected individuals from arbitrary power. As Lord Sumption recently noted extra-judicially, the
barons at Runnymede knew perfectly well that the King could not do as he liked, either in theory
or in practice. Sumption colourfully described claims that the Magna Carta was the foundation

of the rule of law as “high-minded tosh™

. However, the Magna Carta remains an important
spiritual foundation of the rule of law. Although squarely rooted in the economic and social
conditions of 13" century England, it did outline some basic principles which have long been

regarded as central to a liberal democracy.

In the Australian context, the rule of law derives from English legal history and was
influenced by American constitutionalism. It features a separation of legislative, executive and
judicial powers” provided for in the Commonwealth Constitution®. The Constitution is framed
upon the assumption of the rule of law® and its operation is informed by it. The operation of

some foreign constitutions is also based on English rule of law principles. For example, the due
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process clauses of the Fifth and Fourteenth Amendments to the Constitution of the United

States are based on article 39 of Magna Carta.

The rule of law stands in the peculiar state of being the preeminent legitimating political
ideal in the world today without agreement precisely upon what it means’. Even authoritarian
regimes use the concept as cover for political ends, although in the Western tradition it is clear
that the rule of law (as opposed to rule by law) operates as a check on abuse of power rather

than as a tool for abuse.

At its most basic level, there is no disagreement in Western society. We are a society
governed by laws, not people. Laws should apply equally and prospectively and be declared
publicly and with certainty. Laws are a product of the broader governance system, which
includes constitutions, acts of parliament and the common law, as interpreted and enforced by

the courts.

Others argue for a more expansive operation, that laws must have certain substantive
content and provide certain minimum rights®. Whether or not this is a better view is for another
discussion. For present purposes, there are at least two aspects to the rule of law upon which

there is general agreement.

First, even if the rule of law does not prescribe the contents of laws (each of which
essentially requires the consent of the governed either directly or through their representatives),
the nature of the concept guarantees that it gives “security to the rights of individuals” through
that process®. According to Dicey, this includes at least three characteristics — no one is
punishable except for a distinct breach of the law established in the ordinary legal manner
before the ordinary courts of the land; every person is subject to the ordinary law and amenable
to the jurisdiction of the ordinary tribunals; and the rules of the (English) constitution are not the

source but the result of the rights of individuals as defined and enforced by the courts™.

Secondly, in the Western tradition there are certain fundamental principles of justice that
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form the starting point for all laws and for the exercise of power, even if it is within the purview of
the government, properly acting, to modify their operation. These disparate fundamental
principles have been articulated and developed from time to time by the common law courts.
Each is best understood by reference to the relationships between the Crown (or government)

and the people and the rights necessary to sustain law as the foundation of society.

. GOVERNMENT POWER

Governments are subject to the rule of law and government power is informed by it.

The starting point is the common law. There are two inter-related and fundamental rules
that underpin our entire system. First, personal freedom does not depend on any express rule.
Individuals are free to do absolutely anything they like unless they are constrained by a law™.
Secondly, there is no such thing in Australia as unlimited official power. Power is conferred and
constrained by the Constitution, statute and the common law. There is no such thing as
absolute power. Governments can only exercise the powers vested in them. These principles

are bulwarks of freedom.

An individual’s freedom is interdependent with the freedom of others. We must each
give others an equal amount of personal autonomy, which necessarily constrains our own
autonomy. The common law has developed the rights required by equal freedom for all.
Parliament operates in the same way, to restrict the freedoms of each of us as far as its policy
determines to be desirable. By definition, most laws are rights-restrictive — they prohibit or
regulate (or in some cases specifically require) actions that are designed to enhance the social,

economic or physical freedom or liberty of others.

In short, people are absolutely free unless their rights are restricted. Governments can
impose those restrictions, but only in accordance with properly exercised powers. Agency
power derives from statutory power and is similarly constrained. This begs the question: what is

the proper exercise of government power? This is answered by the simple proposition that
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governments exist only to serve the public interest.

Public interest obligations are notoriously difficult to define and reasonable minds will
disagree. Indeed, reasonable minds may determine that diametrically opposed courses of
action would best serve the public interest. In a political system legitimised by representative
democracy, there will be shifting views of optimal public policy. However, in the rule of law
sense, public interest and public policy are different beasts. Public interest, regardless of the
policy, is measured against antithetical concerns such as private, personal, parochial or partisan

interests as the objective, rather than outcome, of the decision-making process™.

In addition to public interest obligations, the courts will hold governments to higher
standards than others, as moral exemplars required to lead by example™. This should be
regarded as axiomatic - because the state is the “source and fountain of justice”, it is “bound to
maintain the highest standards of probity and fair dealing, comparable to those which the
courts, which derive their authority from the same source and fountain, impose on the officers

under their control™*.

In dealings with citizens, governments are subject to a variety of legal imperatives such
as to act fairly™, reasonably and proportionately, to act with accountability and transparency,
and to act in good faith, even in contractual dealings'®. The state and all agencies must conduct
themselves as model litigants and adhere to principles of fairness in litigation. This duty arises
before, and is more onerous than, the duty of all parties and their lawyers in proceedings before
the court “to assist in the achieving of the overarching purpose of facilitating the just resolution

of disputes according to law and as quickly, inexpensively and efficiently as possible™’.

The courts have developed doctrines and remedies, many of some antiquity, that
reinforce the rule of law, promote freedom and constrain power. These included the prerogative
writs of habeas corpus (requiring lawful justification for detention)®, certiorari (to correct errors),
prohibition (to restrain excess of power), mandamus (to compel the performance of public

duty)'®, ne exeat regno (restraining departure from the jurisdiction) and procedendo (to require a
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proceeding to be heard). The supervisory role of the Supreme Courts and the enforcement of
the limits on the exercise of executive power, exercised through the grant of these prerogative

writs, is a defining characteristic of those courts?®,

Governments must not only be concerned about the proper exercise of the powers
properly vested in them, but also not to act in a manner that purports to oust or appropriate the

jurisdiction of the courts. This is at the core of the separation of powers.

There are many examples?, but two will suffice for present purposes. In Kable v DPP%,
the High Court held that, under our constitutional structure, state courts form part of an
integrated Australian legal system through which judicial power is exercised, effectively
importing federal constitutional separation of powers considerations into the state judicial
sphere and, in doing so, invalidating state legislation used to extend a prisoner’s detention. In
Plaintiff S157/2002, the High Court held that it is beyond the legal capacity of the Parliament to
confer upon an administrative tribunal the power to make an authoritative and conclusive
decision as to the limits of its own jurisdiction, because that would involve an exercise of judicial
power®. This concept is informed by the broader statement of Lord Denning that if tribunals
were to be at liberty to exceed their jurisdiction without any check by the courts, the rule of law

would be at an end®*.

The Kable decision also is an important reminder of the moral power of the rule of law.
The parliament of New South Wales in that case sought unsuccessfully to invoke the judicial
authority of the Supreme Court to sanction fundamentally objectionable conduct (detention
without trial) by dressing it up as a judicial process. Parliaments generally have constitutional
powers to pass legislation affecting even the most basic rights — but it is for parliament to do

that, to do it expressly, and to accept the consequences.
Il FUNDAMENTAL PRINCIPLES OF JUSTICE

It has already been noted that there are certain fundamental principles of justice that
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form the starting point for all laws and for the exercise of power, even if it is within the province
of the government, properly acting, to modify their operation. These common law principles
include the principles of legality and other principles recognized by a variety of legislatures

under different labels (such as fundamental legislative principles or human rights charters).

Although expressed as rules of statutory construction, the principles of legality have a
constitutional character®, reflecting and protecting centuries of fundamental principles and
systemic values®® and engaging a particular aspect of the rule of law, namely that government
action (whether legislative or executive) which intrudes on the rights and liberties of individuals

should be justified by legal authority?’.

In essence, the principle of legality is that courts will not interpret legislation as
abrogating or contracting fundamental rights or freedoms unless clear words are used?.
Former Chief Justice Gleeson has noted that the presumption is not merely a common sense
guide to what Parliament in a liberal democracy is likely to have intended — it is a working
hypothesis, an aspect of the rule of law, which is known both to Parliament and the courts upon

which statutory language will be interpreted®. As Lord Hoffmann said:

[T]he principle of legality means that Parliament must squarely confront what it is

doing and accept the political cost. Fundamental rights cannot be overridden by

general or ambiguous words. This is because there is too great a risk that the full
implications of their unqualified meaning may have passed unnoticed in the

democratic process. ¥

The High Court has noted that the principle ought not to be extended beyond its
rationale. It exists to protect from inadvertent and collateral alteration rights, freedoms,
immunities, principles and values that are important within our system of representative and
responsible government under the rule of law. The principle does not exist to shield those
rights, freedoms, immunities, principles and values from being specifically affected in the pursuit

of clearly identified legislative objects by means within the constitutional competence of the
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enacting legislature®. As McHugh J pointed out®’, modern legislatures regularly enact laws that
take away or modify common law rights. Subject to constitutional limits, where a parliament has
decided to enact a law which abrogates such a right or freedom, its decision must be

respected.

The fundamental rights and freedoms protected by the doctrine are multifarious. They
include preserving access to the courts (although this is considerably more than a presumption
of interpretation)®*; preserving equality before the law*®; non-retrospectivity of statutes extending
the criminal law or of changes in rights or obligations generally®; providing rules of general
application®”; procedural fairness (including natural justice®®, presumption of innocence,
privilege against self-incrimination and the right to silence *°, the need for and the standard of
proof*®, the principle that courts sit in public*!, and a person’s right to know of a decision before
their rights can be adversely affected*); freedom of speech*; freedom of movement**; freedom
from trespass by police officers on private property; the writ of habeas corpus; mens rea as an
element of legislatively-created crimes; freedom from arbitrary arrest or search; legal
professional privilege to name a few*. The principle can apply to any legislation which departs

from “the general system of law”*.

As governments can only exercise the powers vested in them, it follows necessarily that
agencies have no power to infringe the principle of legality unless clear words are used. This
does not extend the principle of legality beyond its interpretative roots; it is a natural
consequence of how administrative power, which is only conferred by statute, must be
interpreted. In this sense, the principle of legality constitutes an imperative to agencies to

adhere to fundamental principles unless clearly directed by statute to the contrary.

The courts also have referenced fundamental rule of law concepts to consider whether
the institutional integrity of courts is impaired by legislative acts. Even if parliament uses clear
words to oust a principle of legality, this will not be effective if it undermines or appropriates

judicial power, which is the exclusive province of the courts. In Kable v DPP*, the High Court
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noted that the impugned review process established under state legislation seriously departed
from fundamental adjudication requirements such as the standard of proof, rules of evidence,

judicial discretion and the existence of a contestable dispute.

Some legislatures have endeavoured to summarise various fundamental principles or
aspects of the principle of legality for the purposes of creating new legislation. In Queensland,
the Legislative Standards Act 1992 articulates “the principles relating to legislation that underlie
a parliamentary democracy based on the rule of law” (which include principles relating to the
rights and liberties of individuals and the institution of parliament)*®. The Office of the
Queensland Parliamentary Counsel has a statutory responsibility to advise on the application of
fundamental legislative principles in drafting legislation. Explanatory notes for bills and
significant subordinate legislation must contain a brief assessment of the consistency of the
legislation or bill with fundamental legislative principles or the reasons for any inconsistency.
The approach in Victoria focusses on a Charter of Human Rights and Responsibilities*® which
incorporates many rule of law principles. Under the Charter, public authorities are required to
act compatibly with Charter rights and to properly consider them when making decisions.
Failure to do so is unlawful and, in certain circumstances, remedies and relief can be sought as
a result. Parliament receives a statement of compatibility with the Charter of all proposed bills.
Courts must consider human rights when interpreting laws. The Commonwealth Parliament
also has a system for scrutiny of bills against human rights obligations, but this system is
designed to complement Australia’s international treaty obligations and serves a somewhat
different purpose to the Queensland and Victorian legislation®. Indeed, it is not unusual for

Commonwealth legislation to pass before any human rights report on it is made.

In essence, the fundamental underpinnings of the rule of law and the principles of
legality are the baseline against which all laws and administrative acts can be assessed. A
reflexive assumption that an administrative act or proposal is valid is entirely the wrong way to
look at any government action®*. Rather, government powers® must always be assessed by

asking: what is the source of the power; is the power or its exercise consistent with fundamental
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principles; if not, is the departure from fundamental principles expressly authorised; and is the
power or its exercise not otherwise compromised, for example as a transgression of judicial

power?

V. THE ADMINISTRATIVE STATE

Popular discourse about our justice system usually centres on the separation of powers,
the tripartite relationship of the legislature, the executive and the judiciary. In terms of
established legal philosophy, the separation of powers is the paradigm in which issues such as
what our laws should reflect, what laws courts can make, and what powers governments should
exercise are debated. Ronald Dworkin famously declared that “the courts are the capital of

53

law’s empire, and judges are its princes™”. It should be evident to government lawyers, if not to

others, that Dworkin entirely ignored the administrative state.

The legal principles comprising administrative law have developed relatively recently. In
1964, Lord Reid observed that there was not then a developed system of administrative law in

the United Kingdom “perhaps because until fairly recently we did not need it” **.

In much earlier times of limited bureaucracy, public accountability was assessed on
wholly different terms. Legislation was quite general, much like common law rules, and the
enforcement of rights and obligations was largely left to the courts. As power was not devolved
in any significant way, elected officials were more directly accountable for their actions and the
people they employed were more likely to be appointed (and therefore able to be replaced) at
the pleasure of their masters. Constituents with grievances had accountable people to whom
they could complain and, for the most part, solutions to issues were just as likely to be political
as legal. Any constraints imposed by the law were largely limited to an obligation on decision

makers to act in good faith.

The administrative state has grown exponentially in recent decades. The power and

reach of regulation is extraordinary and continually increasing as legislators have concluded
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that delegation of their powers would best assist them to discharge their duties. This is
reflected in both increased public sector administration, under the control of the executive, and
the proliferation of independent regulatory agencies. Some make new rules; some enforce
them; some do both. The justifications for the transformation in governance include the need
for specialist expertise and sector knowledge, the distribution of supervisory authority to handle
the scale and complexity of modern society, the stated greater democratic legitimacy of
agencies over courts, and, in some instances, the need for more efficient public responses free
from political interference®. Whatever the reasons or justifications, they are beyond the remit of

this paper.

We now have a highly developed system of administrative law. The system, as it has
developed to provide structure and function to public decision-making, provides for a different
form of accountability to the environment that preceded it, framed around concepts of not only
of good faith but also fairness, relevance, rationality and legal authority. In this system, access
to the courts is typically deferred to a process of administrative review (such as internal review,
appeal rights to administrative tribunals and external agency interventions such as ombudsmen)
or bypassed through broader public accountability of processes at a macro level (such as
parliamentary commissions and formal inquiries). Access to the courts is further limited to
determinations on the legality of the decision, not its merits. This, of course, is hot materially
different to the approach taken in appeals from decisions of lower courts, with the significant
exception in the latter case that the decision appealed from is the decision of a court.

Nevertheless, in all respects the system of administrative law derives from the rule of law.

An expanding regulatory state does have its critics®, issues also beyond the remit of this
paper. Some care is needed in this regard because, although the proliferation of administrative
law is a world-wide phenomenon, there are important jurisdictional differences. The most
famous doctrine of United States administrative law is the Chevron doctrine®’, which requires
judges to defer to reasonable agency interpretations of statutes. According to one leading
academic, the long arc of the law has bent steadily towards deference to the administrative

11
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state and, although judges preserve the power to say what the law is, this “thin fabric” of
concealment relegates the courts to policing the outer bounds of administrative action®. This is
evidenced, at least in the United States, by administrators having broad leeway to set policy,
determine facts, interpret ambiguous statutes and even define the boundaries of their own
jurisdiction. This, it is argued, arose from the law itself, by legal logic that deference was the
wisest course of action — “the last and greatest triumph of legalism was that law deposed

itself”™®.

This has never been the position in Australia; there is no doctrine of deference®®. There
are limits to a court’s power to review the exercise of administrative discretions®’; the merits of
executive action are for the repository of the power alone®®. Administrative decisions will not be
in the public interest if they are not made lawfully or if they are tainted by extraneous
considerations®®. Examples of unlawful decisions include matters going to both power (such as
absence of jurisdiction, improper exercise of power or error of law) and process (such as bias,
absence of evidence, irrelevant considerations, bad faith or failure to accord natural justice).
Examples of extraneous considerations include private interests, conflicts of interest or duty,

and non-affected third party interests.

None of this denies that administrative decision making is different to judicial decision
making. To be sure, it cannot be the same. The scaffolding around administrative law,
developed by the courts and reinforced by legislation governing judicial review, has been
designed to minimise and counter the risks of process abuse inherent in a system of distributed
authority. What is important for present purposes is to recognize that, whatever system of rights
adjudication is adopted, the fundamental obligations of citizens are not changed. For example,
nothing in the law of judicial review says anything about narrowing the application of
fundamental principles of justice to decision makers the subject of review. To the contrary, if
legislation is presumed not to infringe fundamental principles without clear words, it must follow
that the lesser authority of delegated decisions and administrative actions, which can only be
taken under authority of legislation, similarly cannot infringe fundamental principles unless the

12
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authorising legislation provides for that specifically.

It would be obvious that, despite the protective scaffolding of administrative laws, the
administrative state has some critical weaknesses that can promote conduct incompatible with

fundamental principles. These include legitimacy, administration, enforcement and review risks.

The legitimacy risks are numerous. The rule of law is ingrained in the judicial system but
not necessarily in the administrative system. Put another way, because the administrative state
empowers non-lawyers to make rights-affecting decisions, it is even more important that those
decision makers understand and work within the rule of law. This does not mean that lawyers
have all the answers but it does reflect that lawyers must ask certain questions that expediency

might overlook.

Although regulatory authority by definition is authorised by parliament, the harsh reality
is that second-order regulation or decision making has less democratic legitimacy. The
overwhelming majority of laws are promulgated under statute rather than by statute.
Disallowance procedures® for subordinate legislation are different to affirmative resolutions on
matters impacting rights and effectively lead to less parliamentary scrutiny. Some regulators, in
particular independent agencies, effectively write the rules in the first place. Despite industry or
consumer consultation processes and mandatory statutory reporting of the agencies
themselves, they operate within an accountability framework entirely different to that of elected
officials. This inevitably affects both the nature of the rules they develop and their approach to
administration of them. Regulators that both write and enforce laws ought, in principle, to be
required to afford greater accountability for their actions. The aim of separation of powers is to

prevent abuse of power and the absence of separation increases the risks of abuse.

Perhaps the most problematic legitimacy issue is a government agency hiding behind
process. This has always been an issue for bureaucracies, but the problems are magnified
systemically by the ubiquity of regulation and the framework within which administrative

decisions are reviewed (which includes a legal test that will uphold any administrative decision
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within power provided that it is not so unreasonable that no reasonable person could have
made it65). At the heart of the matter is, in some cases, an absence of merits reviews and, in all

cases, the false assumption that equates due process with the desired outcome.

Injustice is often the product of the harsh application of inflexible processes.
Experienced lawyers well understand that laws and regulatory processes are clumsy tools to
manage the messiness of a pluralistic community and the wisdom to know when a rule should
be applied and when a rule should be bent. As Windeyer J observed, “a capacity in special
circumstances to avoid the rigidity of inexorable law is the very essence of justice”®. This, of
course, is a two-edged sword. The greater the discretion, the less objective is the rule to be
applied. There is clear public interest and justice imperative in the certainty of rules. Discretion

can be a tool of liberation or abuse.

Processes can also be manipulated under the cover of apparent reasonableness,
whether for meritorious or malicious ends, to achieve desired outcomes. In a government
context, this applies to tenders, policy decisions, administrative actions (including enforcement
actions) and countless other decisions. The point is not exaggerated and need not be laboured.
It is an inherent risk in any organisation and can only be managed by people acting in good faith

and, in the government context, for proper purposes in the public interest.

The greatest strength of administrative decision-making, specialist knowledge and
experience, is also one of the greatest risks to fundamental principles of justice. The risks stem
from rights and obligations being viewed through the prism of the portfolio discipline. The
administrative state has created substantial agencies with deep policy and subject matter
expertise. Although agencies form part of a larger government, they also operate in a very real
sense as subject matter interest groups with their own agendas. This is not a pejorative
statement; it simply reflects the realities of large and complex public administration. A House of
Lords select committee report on regulation in the United Kingdom reported that regulators

often “assume that they are there to do good and therefore have a view of what is good”, which

14
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“weakens the presumption of their due accountability”®’

. Policy blinkers can obscure broader
public interest mandates and lead to unbalanced decision-making, over-zealous administration
or business capture by prominent interest groups. Further, the nature of specialist agencies is
that they recruit people predisposed to the objectives of the agency, reinforcing the culture. It
clearly is in the public interest, and democratically legitimate, for government policy to be
implemented but there is a danger, particularly in special purpose agencies, that competing
legitimate interests are ignored or downplayed or that disagreement with agency policy is
reflexively treated as an act of the enemy. This could be evidenced in an attitude that a person
objecting to a tax assessment is a tax avoider, an applicant for an environmental authority is
likely to pollute, a competition issue arises in every business transaction and the like. Under

cover of reasonableness, all such presumptions could safely be implemented, deliberately or

inadvertently.

The desirability of rule certainty must also be considered in regulations that allow or
require agencies to grant permissions or approvals. General criteria amount to the granting of
discretion, which is open to abuse and which will be difficult to review successfully. (To be sure,
clear criteria remain open to process abuse, as discussed earlier). Approvals can also be
granted conditionally, but for the condition to be applied lawfully it must relate to the approval

power.

Other administrative risks to fundamental principles arise from the very nature of
government — the need to juggle competing interests. When | deal with government, it is
generally in my private capacity. But to what extent do my private interests affect others’ private
interests or the public interest? Third parties often have, or assert, standing to intervene, but
their motivations are not all the same. Third parties may assert rights disproportionate to their
legitimate interests. Agencies have a responsibility to all parties to assess these matters fairly
and objectively. Moreover, they have a responsibility to act according to law. The inherent
public administration risks in managing these issues include the temptation of forging
compromises detached from the principles at stake.

15
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The enforcement risks to fundamental principles arise in at least three key respects.
First, the very nature of distributed decision-making affects the quality, qualifications and
experience of the decision-maker. Administrative decision makers do not act judicially. The
system of judicial review is squarely directed to managing this weakness, but that system itself
has challenges. Secondly, the sheer volume of regulation and micromanagement affecting our
lives means that, in many respects, enforcement decisions could be regarded as essentially
arbitrary and discretionary. United States Supreme Court Justice Neil Gorsuch recently made

this point very effectively in extra-judicial comments on criminal statutes®:

What happens to individual freedom and equality—and to our very conception of
law itself—when the criminal code comes to cover so many facets of daily life that

prosecutors can almost choose their targets with impunity?

Thirdly, it has become normal for some agencies to issue guidelines on the administration of
their areas of responsibility or of their interpretation of governing legislation. Although an
agency ought to have a thorough comprehension of its constituent legislation and powers, any

such guidelines are at risk of inaccuracy or, worse, being deliberately misleading.

The risks to fundamental principles inherent in the system of review itself are well known.
Clearly, courts have wide powers to review legal errors and, in that regard, fundamental
principles of justice are as well protected as in any other part of our legal system. However, it is
extremely difficult, absent legal error, to overturn an administrative decision. It is a high bar to
establish that an agency decision, rationalised in writing by people who know how to cover their
tracks, is manifestly unreasonable on its face. In a system focussed on rewarding process
compliance rather than acceptance of outcome responsibility, there is the very real prospect
that all forms of minor and major injustices can disappear under agency paperwork. Despite the
legal scaffolding created to allow the administrative state to work not only efficiently but
accountably, the reality is that arguably our system of administrative review protects the

decision-maker as much as, if not more than, the person affected by the decisions. “Challenge
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»69

constitutes the most powerful form of accountability””. If effective challenge is difficult,

accountability suffers.

None of these issues is new to government. Indeed there is legislation, such as the
Legislative Standards Act 1992 (Qld) and the Charter of Human Rights and Responsibilities Act
2006 (Vic), designed precisely to address many of these concerns as far as possible in the
legislative process. But as the sheer quantity of regulation increases, the risks inherent in
properly administering it correspondingly increase. | am not suggesting that regulation is bad or
unnecessary — the rule of law, after all, is predicated on the existence of rules. Nor do | mean to
suggest for one moment that public officials cannot be trusted and spend their days devising
ways to abuse their powers; far from it. The point is that the administrative state is so large, and
many of its well-intentioned functionaries so captured by its necessary processes, that it is
inevitable that fundamental principles of justice — principles that underlie the rule of law
authorising the administrative state itself - will be overlooked, | suspect quite routinely. Inherent

risks cannot be managed if they are not understood or if their ubiquity is not appreciated.

V. GOVERNMENT LAWYERS

The rapid growth of the regulatory state, combined with weaknesses or risks inherent in
the regulatory model, make it more vital than ever for government lawyers to ensure that
regulation is only applied appropriately and that fundamental requirements of justice are served.
The complexity of modern administration obscures what, in a lightly regulated environment,
would otherwise be clear duties, largely because the sources of decision-making are so
distributed. The question for government lawyers is how do their legal ethics cope with the

realities of the administrative state?

In one sense, the ethical obligations of all lawyers are the same. However, the nature
and circumstances of the client affect the nature of the lawyer’s obligations. In this sense, the
ethical obligations of government lawyers are different to private sector lawyers because

governments have public interest obligations and because government lawyers occupy a
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special position as both an executive officer and an officer of the court”. As professionals who
are usually involved, often intimately, in seeking or exercising government powers, government

lawyers are essentially the first check on government power.

As officers of the court, lawyers are subject to exacting legal and ethical duties and their
duty to the administration of justice is paramount’. Lawyers’ duties arise in many guises,
specific or general, rigid or nuanced, certain or intangible. Fundamental to a lawyer’s calling,
however mercenary the matters within their charge, is the promotion and protection of the rule

of law. They are not spectators or mere bit-players; lawyers are part of the process’.

Just as governments exist only to serve the public interest and the courts will hold
governments to the highest standards, public officials are duty-bound to both act in and uphold
the public interest. For government lawyers, these standards overlay and inform their
professional standards. These duties flow from common law, as an incident of the nature of
public office, as well as from specific legislation regulating public service employment and

ethics’.

In short, a government lawyer is a duty-bound public official, representing a corpus
which exists only to serve the public interest, who as a matter of both law and professional
ethics must act to preserve and protect the rule of law in everything that they do. It follows
inevitably that, as a public official with a paramount duty to the administration of justice, a
government lawyer’s duty can only be discharged by ensuring that every act of government

within their influence is undertaken in the public interest and according to law.

I do not propose to deal in any detail with model litigant obligations. The obligations
attach to the state or relevant agency. They arise both from common law and the assumption of
conduct rules by particular agencies (or generally by the state in respect of its jurisdiction) either
voluntarily or under legislation’. Government lawyers are duty bound to ensure that their client
agencies comply with model litigant obligations, but the obligations are narrower than (and for

all relevant purposes subsumed within) lawyers’ broader ethical obligations. There is a level of
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debate within the legal profession about what the principles do and do not require, but the
principles must always be considered as a threshold of conduct rather than the standard.
However it is worth noting that model litigant obligations are more than ethical duties.
Departures from model litigant behaviour can, in particular circumstances, constitute

professional misconduct, a contempt of court or an attempt to pervert the course of justice’™.

Matters of express power and judicial review ought to be front of mind to government
lawyers, who routinely assess proposed actions against clearly articulated laws. From time to
time, clear constitutional issues may also require the lawyer’s attention: advising on privative
clauses; express limits on the court’s jurisdiction; the undertaking of judicial processes
administratively; or the secondment of the courts to apply executive decisions without judicial

process.

Administering the law in accordance with fundamental principles of justice is a less
exacting science, particularly as fundamental principles will not be specified in the relevant
legislation (rather, in accordance with principle of legality they will be presumed not to be
departed from without express authority). Potential breaches of fundamental principles in the
administration of legislation could quite easily fly under the radar of people who are not legally
trained and, in those circumstances, the issues are unlikely to be raised specifically for legal

review.

Lawyers also are part of the executive team. They often will be privy to the underlying
(and unstated) reasons for decisions, the approach of bureaucrats to matters within their remit
and the practical framework in which government decisions are made. Bureaucracy may be

opague to the citizen but not to the government lawyer.

Government lawyers have a sightline to circumstances when governments may act
improperly, through inadvertence, ignorance or otherwise. There are not separate internal and
external standards of proper conduct, there is one standard. Externally discoverable improper

conduct may be corrected by judicial review, as difficult a hurdle as that may prove for affected
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parties. The internally hidden improper conduct, if known or obvious to government lawyers,
must be corrected by them. Lawyers must ensure that the agency complies with the spirit and
letter of the law and must do this even if there is no prospect that the affected citizen will ever
know. As the government is bound to high standards, its lawyers are bound to ensure its
compliance - to uphold the fundamental principles of the rule of law and to identify risks to them

in the morass of regulation that confronts them.

As lawyers for the Department of Homeland Security, your job is not to stop the boats.
As lawyers for the Department of the Environment, your job is not to save the planet or even
prevent pollution. To be sure, as a government employee your job is to act for your agency to
the best of your ability and to implement lawful agency policy. To fail to respect lawful agency
policy would undermine the legitimate authority of public accountability. But these
responsibilities are secondary to the primary duty to the administration of justice, to ensure that
the agency, in stopping the boats or preventing pollution, does so lawfully in every respect, as

inconvenient as this may prove to agency objectives.

The ethical imperative goes further than understanding how a decision might be treated
on review. It extends to at least two positive obligations in addition to the core duty to comply
with the law — to prevent (or counsel against) acts contrary to the public interest before they
occur, and (whether looking forwards or backwards) to insist on substance over form, so that

the relevant agency complies with the spirit of the law as well as any formal processes.

The issues then are to identify government powers at risk of abuse and the government
lawyer’s legal and ethical checks on them. Some examples follow, but the misconduct, once

understood, ought to be readily apparent to lawyers when it occurs.

The government lawyer must not allow decision makers to act in a manner which
partisan interests may consider to be routine. Bringing blanket charges or making threats
designed to secure a lesser plea or bring parties to the negotiating table are an abuse of

process. A regulator may have a legitimate public interest in law enforcement, but must always
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consider whether aggressive actions directed towards securing a high profile conviction as a
deterrent are in the broader public interest where the pursuit involves unequal, selective or
disproportionate treatment. On the other hand, fairness requires both consistency and
discretion; the judicious application of rule enforcement is not inconsistent with the principle of

equality if fair discretion is applied universally.

Unnecessarily putting citizens to proof may be a legitimate protection of the public
interest, but routine deny and defend responses, however administratively efficient, constitute
improper conduct. Relying on onus of proof obligations as a tactic alone is similarly

objectionable.

Facilitating the right to a hearing or to make submissions is not the same thing as
genuinely considering those submissions — lawyers should insist that consultation rights are
more than merely formal. Conducting investigations without the participation of the subject of
the investigation is both unfair and shuts out relevant considerations. Conversely, fact findings

of convenience are not an appropriate assessment of available evidence.

A duty to consider must mean a duty to do so within a reasonable time, otherwise it

becomes a failure to consider.

Extracting concessions from citizens, or imposing conditions on them, is satisfactory only
if the concessions or conditions relate to the power being exercised — this applies not only to the
granting of approvals but also the resolution of disputes that may incorporate defendant

undertakings.

Hiding behind process is an abuse of that process — if the lawyer is aware of
weaknesses or deficiencies in an administrative response, even if the response appears on its
face to be formally defensible, the process should not be relied upon. Setting criteria to

establish failure or predetermine success amounts to profound unfairness.

Publishing policies, guidance notes or legislative interpretations that adopt the agency’s
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desired interpretation of the law, particularly when they are thought or known to be
controversial, is misleading and inappropriate and does not facilitate compliance with
substantive legal obligations; and self-created rules and policies do not absolve an agency from
determining matters according to law’®. A process that is not achieving fair outcomes or that is
adversely affecting rights is not defensible merely because it is being followed - if it is poorly

constructed, it should be remedied.

Not all rights are equal or relate equally to the power being exercised. Wide inputs into
public decision making include inputs from people directly affected, indirectly affected,
unaffected but politically interested, or from potential competitors or people potentially aggrieved
for other reasons — often behind confidentiality which prevents bona fides being tested by the
aggrieved party. Secret evidence breaches fundamental rules and must be treated very
carefully. Standard of proof hurdles must be considered; powers can only be exercised against
evidence not complaints. Decision making is hard but lawyers must ensure it is at least

principled.

Government lawyers can and must do their utmost to ensure that their client agencies do
not engage in conduct of this nature. Itis at the heart of their duty to ensure that every act of
government, within their influence, is undertaken in the public interest. When government
lawyers know that powers are not being exercised in accordance with fundamental principles,

they have a clear ethical obligation — and probably a legal one — to intervene.

Less tangibly, Chief Justice Allsop has recently noted that implementing process
fairness includes fairness from the perspective of the subject of the power. In his view, the
concern of public law to prevent the exercise of power which is arbitrary, capricious, or
unreasonable can be seen to reflect a concern with rejecting unfairness. “This is the reasonable
expectation of each individual that power will not be exercised against her or him in a manner

that fails to respect her or his integrity and dignity”””.

The duty to the administration of justice is, of course, not a government lawyer’s only

22

BNEDOCS 22939785_3.docx



duty. However, it is their overriding duty and one upon which others in government are unlikely
to focus critically or at all. Governments are entitled to robustly assert their view of the public
interest and to seek advice from their lawyers about how best to comply with the law — or how to
change it — to reflect their policy objectives. The lawyer’s duty to the client requires that they
provide the legal assistance necessary to meet all such lawful requests. A great deal of valid
legislation adversely affects fundamental rights and the rule of law also requires that these
legislative choices must be respected. However, all departures from fundamental principles

require the privilege of public consent and government lawyers must police this closely.

VI. CONCLUSION

A complex society requires an effective system of administrative justice. Our laws
require administrative decision-making to conform to universally accepted standards, such as
rationality, fairness, consistency and transparency and for those who exercise administrative
powers to be accountable. This is a system which the law itself has created. However, having
that system — like any process — does not guarantee outcomes. Nor does it absolve the
participants in that process from their fundamental responsibilities. Those responsibilities are

increased when there are potential systemic weaknesses.

The rise of the administrative state did nothing to displace fundamental principles of
justice. To the contrary, the avalanche of recent appellate court decisions on principles of
legality suggests that those principles are more important than ever. Their continuing effective
existence, and the protection of the rule of law from inadvertent erosion by the relentless
expansion of public power in the regulatory state, is a duty of lawyers. Government lawyers can

and must make a difference.

Through his civil service experiences with Jim Hacker and Sir Humphrey Appleby,
Bernard grew to appreciate that, although he was formally accountable to Sir Humphrey, his
ultimate loyalty as a “humble functionary” was to his (Prime) Minister. As the first check on the

exercise of government power, government lawyers too have multiple loyalties, but their

23

BNEDOCS 22939785_3.docx



overriding duty is to the rule of law. Failure to act upon knowledge of improper conduct is
complicity in guilt. To discharge their duties, government lawyers must remain acutely aware of
what the rule of law entails. In a complex regulatory environment, this difficult but important

task requires vigilance.
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